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ASSIGNMENTS OF ERROR. 
For his assignments of error, the defendant will rely upon 
the following: 
(1) The Trial Court erred in refusing to sustain defend-
ant's motions to strike plaintiff's evidence, which motions 
were made (a) at the end of plaintiff's own testimony, (b) at 
the end of all of plaintiff's testimony, and (c) at the conclusion 
of all the testi,tnony in the ~ase, both for the plaintiff and the 
defendant, ,on: Jhe ground that' plaintiff was guilty of negli-
gence as a· matter of law-, .which negligence proximately contri-
buted to thet ,accident. · 
· _ .. ·_ · .. - ::, ('2) TJ;i_~--:~rh1l Court ~rre<l in refusing to sus-
ptige, ,Qi~& tai;n defeiPJlll.t~s mgtion to set aside the verdict 
· . _ , ···of the· jJtry ··~nd enter UJ? ~nal judg~ent for th.e i 
defendant· ,Qn the.gr~~GJJ:~at the pl~tifl.: was gmlty of contr1- -
btitocy negligeitce~~~v!IJ.~'atte~ of law;,:~vhich.contributory ne~li- > 
.. :g~p:oe' p~gximat~lf {~,®:ifii:ibuted to the. }:t!!cfdent, and also on ,_\
1 1ifll:~.,;g:rioui).d th~t.:· )~1;··ttrdi~t was coqµ-~ry to the law and the 
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the defendant, called by the plaintiff as an adverse witness, 
having been first duly sworn, was examined and testified as 
follows: 
page 4 ~ 
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By Mr. Rixey: 
Q. Yon were proceeding on which street 1 
A. On Helen Street. 
Q. In which direction Y 
A. Generally north. 
'"' 
Q. Helen Street, as I understand, is the street that parallels 
Chesapeake Street? 
A. Yes, sir. 
Q. It is the next street to the east of Chesapeake and par-
allel with ChesapeakeY 
A. I believe it is the next one, yes, sir~ 
Q. And that is in the sub-division generally known as Chero-
kee Heights? 
A. I don't know, sir. 
Q. You were driving down that street. Where"were you 
going? 
A. On the way to the Naval Air Station. 
page 5 ~ Q: What time were you due there? 
A. Actuaily-the actual time of arrival is not im-
portant in that' squadron. 
Q. What time was the a·ccident? 
A. A quarter to seven, ~pproxima.tely. 
Q. You were. running ho:w · fast f 
A. The speed limit is ab.out twenty-five: miles per hour. 
Q. You we're .running ho;W _fast? 
A. I was not watching m:#- speedometer, but approxiniately 
between twenty-five and thirty, like I toldth~ officer. 
Q. What did you tell the officer? 
A. Around twenty-five or thirty. 
Q. You told him thirty Y . . 
A. '+1he best of my knowledge. . 
Q .. You knew the sp~ed limit was twenty--:6.ve f 
A. Yes, sir". 
Q. And Y.<>ti. were going b_etween twenty.:.jive and thirty!. 
A. Yes, sir. . _ 
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Q. So, you were exceeding the speed limit? 
A.. Not necessarily. 
Mr. Taylor: Let h!m a;11swer, Mr. Rixey. 
C # ' .. ' • I i . - . ! . I • ! } ; ! ' ~ ~; ~· 
By Mr. Rixey: 
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Q All ' 0 h" t• , • I - • • • , • l f. ~ . . • ' . , ' o rig 0 0 ' • ,: • ·_. I •> .1. .. :., ,-; \ 
·.- A. No, twenty-five on ·the-·speedometar, I eould be 
page 6 ~ doing twenty-three, twenty-four, twenty-six,:: or 
; _ twenty-eight, because I don't stare at my speedo-
meter. 
Q. Did I understand you to say you knew the ·speed limit 
was twenty-five miles an hour? : ,._..-· ·:. :, :• i' _,-0·, ~1 
A. Yes, sir. .· 1 ·· -;- \ 
Q. And wheri I asked y.ou ho,v fast you were going you said 
between twenty-five and thirty, is that right t 
.A. I believe tlmt is what I said. ~. . . . .' 
Q. If you want to change your testimony-
'A. No, sir. · : ;: :1 ,. ·· ·: · : :-· · .: • -
~.-
. ;r. tJ ·: 
Q. If you were going between twenty-five and thirty, then 
!fOU were. exceeding the: speed li.miU .. · · ~ 
A. If I were. ·· 
Q. Do you want to tell the jur.y~oiyou want.-.to .say ~you 
misjudged it when you said that¥ 
A. No, sir, I (i!ould b~doing twenty-five. o 
Q. Do you think it was twenty-five or thirty? 
A. From my speedometer lately, since the accident, I found 
J have a slight variance, at·tweilty.:.five, it will oe right on it, 
the needle, and sometimes it wiU be doing twenty-eight, and 
sometimes twenty-five. 
Q. What is your best judgmenO 
· A. Between twenty-five and thirty. 
: 1 Q., . You did not put on your brakes before striking t 
• . :1 .A.. Yes, sir. · 
·page 7 ~ Q. How 16:ng before ·i'fQU struck him did you put 
on your brakes? · · ~ 
A. I saw .him the first time from what I could see· on-tlie 
pavement, there was about twenty feet actual skid marks on 
the wet pavement. 
Q. You pu,t on the brakes and skidded your car twenty 
f-eet·befor,e striking _him 7 ··· · t.i 
r '.A!. ~es, -sir .. 
i Q~: What part of your car struck Y 
A. My right front fender. 
Q. Struck wh~tf 
,t ! • .... 
! 
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A. His rear right fender. 
Q. The back of the wheeU 
A. Yes, sir. 
Q. And you think you struck the back of the rear wheel 
after you skidded your car twenty feet! 
A. Yes, sir. 
Q. Did yon see him at all before you struck him? 
A. Yes, sir, I saw him right about where he swung to my 
car. 
Q. You told. the .officer you did not see him before you struck 
him? 
A. No, sir. 
Q. You know the officer? 
A. Yes, sir. 
page 8 ~ Q. Do you remember talking to him? 
A. Yes, sir. 
I' 
Q. You were not hurt Y 
A. No, sir. 
Q. ·whatever you told the officer was true, at that timef 
A. Yes, sir. 
Q. Did you not tell the off ice you never saw this man before 
strikingf 
A. Not to my know ledge, no, sit· . 
• • 
Q. No doubt of the fact, at any rate, yon struck him witI1 
the front end of your car to the rear of 'his rear wheels Y 
A. Yes, sir. 
Q. ·what happened to ~- car then? 
A. Well, the best I co,it'ft determine was he went out of 
control, or something, off t:l;J'.~ road, the right-hand side of the 
road, and went P~a.at this-climbed 1a small embank-
page 9 ~ ment, two feet in ,·front of the house, and went off 
into the next lot;, ·and small type woods, and went 
through· some weeds and came up against tle stump . 
. Q. Struck the stump f 
A. S.:wuck the stump, yes,.sir. 
Q~ 'What became of Y,Qllr·ear? 
A. Nfw car, like I saig, it slid, when I ;bit I slid ·at a f'oi-ty-
nve d~gree angle on the highway and came to rest with the 
right front wheel at a small gulley, thre-e inches ·deep, right 
np next to the house . 
. Q,.. Ho.w $a;r did yow-· car go after stri]Qrog;f 
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A. Wben I walked it off, about thirty paces, approximately 
:fifty-three or fifty-five feet. 
Q. After striking him in the rear T 
A. Yes, sir. 
Q. At the time when you had skidded your car up to the 
point of impact for twenty feeU 
A. Approximately twenty feet. I did not take a measuring 
stick and make measurements. 
Q. And you say you were only going between twenty and 
thirty miles? 
A. Yes, sir. 
Q. Before you put on your brakes f 
A. Before I actually put on my brakes. 
Mr. Rixey: That is all. 
page 10 ~ 




the plaintiff, having been first duly sworn, was examined and 
testified as follows: 
By Mr. Rixey: 
Q. What is your nameJ? 
A. Hurley. 
Q. Hurley whaU 
A. Hurley Carpenter. 
Q. ·where do you. live Y 
A. 2822 Shelter Road, South Norfolk. 
Q. How long have you lived in. this general vicinityY 
A. Ever since 194 7. 
Q. And where· do. you work? 
A. For Powells and Dunn. 
· Q. And they are carpenters Y 
A. Yes, sir. 
Q. What is your occupation f 
A. Carpenter. 
Q. Now, what sort of a vehicle were you driving at tlie time 
of this, ~cident f, 
page 11 ~ A. How is that Y 
Q. What sort of vehicle were you driving at the 
time: of this aacident Y 
.._ ;A.; I w~s· going. down Sheppard Street-
8 Supreme Court of Appeals of Virginia 
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Q. ,,rhat sort of vehicle were you driving? 
A. ,vhatY 
Q. What make car¥ . 
A. A Chevrolet, two-ten, Chevrolet, 210 the model number-
Q. Is that a four door or a two door? 
A. It is a two door. 
Q. About what time did the accident occur¥ 
A. About 6 :45 in the morning. 
Q. ·what datei 
A. The 30th of August. 
Q. ·where were you going? 
A. Going to work. 
Q. ·where is your place of work, or where was your place 
of work? 
A. Two blocks from there. 
Q. Where! 
A. Out there just left of Sheppard Street. 
Q. Tell the jury, what is Chesapeake Street? 
A. Sheppard Street is the street running, the one I came 
down, running parallel with Helen. 
page 12 ~ Q. ,vhere the old street car tracks ran? 
A. Yes, sir. 
Q. And the tracks have been fa ken up? 
A. Yes, sir. 
Q. Do you know the name of the sub-division there Y 
A. No, sir, I don't, I sure don't. 
Q. Is it Cherokee Heights? 
A. I think Cherokee Heights is right in there, the sign 
right on the street says that. 
Q. Let's start with Chesapeake Street, that is the street 
the street cars used to run down going to Ocean View? 
A. That is right. The place where I work at, that was two 
blocks away. 
Q. ·what runs into Chesapeake, what street? 
A. Sheppard comes in there, and Little Creek Road comes 
in further back up. · 
Q. Sheppard comes into Chesapeake? 
A. That is right. 
Q. From the east Y 
A. That is right. 
Q. Tell the jury how you were traveling, where did you 
come from that morning? 
A .. From South Norfolk, around Military Highway, and 
turn right off Little Creek Road, down towards Ocean View. 
Q. What did you do when you got to Sheppard Streett 
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A. I turned right off Chesapeake. 
page 13 } Q. Turned right into Sheppard Street f 
A. That is right 
Q. Going east! 
A. That is right. 
Q. And if you had gone two blocks furth~r, you would have 
gotten to the place where you work f 
A. Yes, sir. 
Q. Tell the jury what you did before you got to Helen 
StreeU 
A. This colored boy that works down there-
Q. What is his name! 
A. Raleigh Benthall. 
Q. Is he here today f 
A. Yes, sir. 
Q. All right f 
A. I picked him up. 
Q. "Where did you pick him up! 
A. Half-way between Chesapeake and Helen, half-way of 
the block. 
Q. How many blocks there-
A. One bloek. 
Q. Did you come to a full stop f .:. 
.A. Yes, sir. 
Q. And he got in your car? 
page 14} A. That is right. 
Q. About half of the block before you got to 
Helen Street f 
A. That is right. 
Q. After you picked him up, what did you do T 
A. I proceeded on to work, and as I got near-about fifty 
feet to Helen Street I looked both ways there, and I saw 
this station wagon coming down the street to the right. 
Q. What was thatY 
A. The one that hit me. 
'Q. Did you S'ee himf 
A. Yes, sir. 
Q. All right. 
A. Approximately one hundred and fifty feet up the street 
there. 
Q. At the time when you first saw him did you realize he 
was traveling fast? . 
A. No, sir, and when I proc~eded on, I figured I had pl~nty 
,of time, him being that far. When I got in the interse~ti]pn; 
I .sawhim, he was bearing on me at a fast rate of speed. · 
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Q. How fast were you traveling in the intersection? 
A. Fifteen miles per hour. 
1 
Q. Tell the jury what happened to yon Y 
A. Well, this Smith car came right on me, run right into 
the back end, caught my right rear fender and hind wheel. 
Q. Where were you so far as the intersection is 
pag·e 15 ~ concerned f 
A. Almost across the intersection when he hit 
me. He had plenty of room if he had swerved over. 
Q. What part of your car did he strike T 
A. The right rear fender and hind ,vheel. 
Q. Is this a picture of your car (handiug picture to wit-
ness)? 
A. Yes, sir. 
J\fr. Rixey: I offer that in evidence. 
The Court: It is marked "Exhibit P-1." 
By Mr. Rixey: 
Q. ..Will you please put your finger on the place where he 
struck you T . 
A. Right in here (indicating). You can see where it is 
bent in, where it knocked it and put a dent in the fender on 
there (indicating). 
Q. When he struck you on the rear what happened to your 
car? 
A. When he hit my car it swung it around, the rear end 
clear off the boulevard cross-ways of the road It hit me 
back on the road approximately ten or twelve feet. 
Q. ,Vhat happened to you, did you still have control of your 
car afterwards Y 
A. Knocked my car out of control, .knocked the 
page 16 r colored boy over on me and his body fell on the 
steering wheel and I could not put on the brakes. 
Q. ,Vbat happened to your cad 
A. It went out of control, and went up this incline and in 
the section there, went across there into the weeds and pro-
ceeded-I was trying to hold it in the road, and I did manage 
to get this hand (indicating) on the wheel. There was a 
stump there and I went into it. 
Q. How fast were you traveling when yon were strnckf 
A. I was making fifteen miles per hour. 
Q. How fast was 1\Ir. Smith traveling when he struck you! 
A. I would estimate around fifty miles per hour. 
Q. Did he slow up before striking you? 
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A. Not a bit in the world. 
Q. Did you look for any marks made by the Smith car be-
fore he struck you Y 
A. No, sir. 
Q. Did you talk with Mr. Smith about it afterwards? 
A. Afterwards, I got myself together, but it knocked all 
the breath out of me when I hit the steering wheel, and I 
finally got my breath and lost it again, and that is when I 
knocked, was beating my hand on the-I could not get the 
door open. Finally I did get my breath again and I turned 
myself around enough to get to the handle and kick with my 
foot and open the door. I finally got out of the car 
page 17 ~ and walked towards Mr. Smith, and coming to-
wards his car I asked him how come he did not stop 
and he said the pavement was wet and he could not stop. 
Q. Was the pavement actually wet at that timeY 
A. No, sir, it did not start raining until seven o'clock. 
Q. And the only excuse he gave you was the pavement was 
wet and he could not stop? 
A. That is right, and I told him it was dry . 
• • • • 
page 23 ~ 
• 
CROSS EXAMINATION. 
By Mr. Taylor: 
Q. How long have you been driving a car f 
A. Ever since, let's see-
Q. Approximately? 
.A. Since 1936. · 
• 
• 
Q. Approximately twenty years? 
A. Yes, sir. 
Q. What year car were you driving at this time? 
A. 1954 model, Chevrolet, 210. 
Q. Were the t·ies in good shape Y 
A. Yes, sir. 
Q. And were the brakes in good shape? 
A. A new car. 
Q. You say the streets were dry at the time of the accident? 
A. Yes, sir. 
~-
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Q. You had an inspection tag on your car Y 
page 24 ~ A. Yes, sir. 
Q. As you started across Helen Street were you 
going fifteen miles an hour 1 
A. Yes, sir. 
Q. Going at that speed then, at what distance could you 
have stopped with good brakes and the street dry! 
A. Quick. 
Q. Take some point in the court room you think would be 
the distance you could have stopped if or after you applied 
your brakes? 
A. Three feet, four feet, five feet, nearly stop dead still. 
Q. It was a paved streeU 
A. Yes, sir. 
Q. Daylight? 
A. Yes, sir. 
Q. And visibility was good? 
A. Yes, sir. 
Q. Was there any other traffic there then 1 
A. No, sir. 
Q. Did you have your car under control f 
A. Yes, sir. 
Q. Now, you say that when you were fifty feet from the in-
tersection yon looked up and saw him to your right 150 feet 
awayf 
page 25 ~ A. Approximately 150 feet away, up the street~ 
Q. And you thought you could get on across 
~mfely in front and you did not look any more until you struck? 
A. That is right-I looked at him again, when I saw him 
bearing down on me, when I got in the intersection, I could 
not stop. 
Q. ·why could you not stop Y 
A. He would have hit me in the middle. 
Q. Ho·w wide is Helen Street on which Mr. Smith was 
drivingf Eighteen or· twenty feet, isn't iU 
A. I would imagine something like that, room enough for a 
car to pass one. 
Q. It is a two lane street? 
A. Two lanes. 
Q. If, just about the time you entered Helen Street, you 
had looked to your right and seen a car bearing down, you 
could have then put on your brakes before you got across-
A. I was almost across, I was hetter than-just about the 
center, my car was, when I seen him bearing down. 
'· Ra.y Erwin Smith, v. Hurley Carpenter 
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Q. At the time you were hit you were on his side of the 
street? 
A. I was my my right side of the street. 
Q. If you had looked just as you entered Helen Street, and 
had seen him bearing down on you, as you put it, then you 
could have put on your brakes and stopped practi-
page 26 ~ cally in your tracks f 
A. Yes, but I figured I had plenty of time, be-
cause he was way up the street when I looked; I mean when I 
got in the street. 
Q. And you say there was no other traffic there for you to 
watchY 
A. No, sir. 
Q. When you first saw him you did not know exactly how 
fast he was going? 
A. No, sir. 
Q. And you say you first saw him when you were fifty feet 
away and he was 150 feet. When did you next look to sec 
where he was Y 
A. When I got to the intersection there. 
Q. You did not look any more until you got to the inter-
section f 
A. When I got fifty feet of the intersection he was away 
150 feet and I proceeded. I figured I had plenty of time, and 
when I got in the intersection he was bearing down on me. 
Q. You have not answered my question. I asked you when 
you were fifty feet away, and you say you saw him 150 feet 
away, where were you when you next looked for him 1 
A. In the intersection. 
Q. How far in the intersection f 
page ·27 ~ A. I was in the intersection. 
Q. How far was the front of your car in the in-
tersection when you looked¥ 
A. Half-way across. 
Q. In other words, you saw him first when you were fifty 
feet away from the intersection, and the next time you smv 
him you were half-way across the intersection? 
A. I was about balf-wav in the intersection. 
Q. After you had gone two or three car lengths, if you had 
looked to your right there was nothing to stop you from seeing 
himf 
A. No, sir. 
Q. When you had gone two car lengths had you looked to 
your right and seen him coming fast you could have stopped 
your car? 
~·· 
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A. Yes, sir. 
Q. And you, not knowing how fnst that car was coming, 
with no other traffic in sight, you chose to go from a point 
fifty feet away from the intersection until your car got in the 
intersection to look at him again f 
A. (No response). 
Q. You just went that far without looking? 
A. Yes, sir. 
Q. And after you got there and saw him coming down too 
fast, it was too late to avoid the accident? 
A. That is right. 
page 28 ~ Q. Did you know Officer l\Iarr prior to the date of 
this accident? 
A. What? 
Q. The Officer who took you to the hospital, dfd you know 
him before the date of the accident f 
A. No, sir, I did not know him. 
Q. So far as you know, he bas nothing against you f 
A. No, sir. 
Q. And did you tell him immediately after the accident 
and Mr. Smith the same thing, neither saw each other until 
the moment of impact? 
A. Not to my know ledg·e. I don't remember telling him 
anything. 
Q. You won't deny telling him tlia t 1 
A. I don't remember. 
Q. I say, if he comes in and says positively you told him 
immediately after the accident you did not see the Smith car 
until the impact you won't deny it? 
A. I don't remember. 
Q. If he does testify to that would you deny it? 
A. Yes, sir, because I don't remember. 
Q. You say you don't remember, but you won't say you 
did not tell him that ? 
A. I was in misery thnt morning. 
page 29 ~ Q. "\Vhatever you told him immediately following 
the accident is the truth? 
A. I saw the m~m up the street there. 
Q. I know that is what you are saying now. What you 
told Office Marr immediately following· the accident is true Y 
A. ·what I told is the truth. 
Q. Most of the damage that wa8 done to your car was done 
wl1en it went up and hit that stump 2 
A. That was the biggest damag·e, yes. 
I . Ray Erwin Smith, v. Hurley Carpenter 
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Q. That picture shows all of the damage that was done 
to your car by the initial impact of the Smith carY 
A. Yes, sir, that shows the damage. 
Q. And your car was damaged beyond $700.00! 
A. Yes, sir. 
Q. How do you account for the seven hundred and odd 
dollars damage to your car by it going up and hitting this 
stump some distance, if you were going· just fifteen miles 
per hour¥ 
A. He hit me and knocked me around the other way. 
·Q. He hit you on the rear, ahd if he knocked you any way 
it would have been sideways t Isn't that righU 
A. I did not put on any brakes, because I could not get 
to them. 
Q. Wasn't it the forward speed of your car you had at 
the time of the accident that carried you into the 
page 30 ~ stump rather than any impact 1 
A. I would not think so . 
• • • • 
page 47} 
• • • 
By :Mr. Taylor: 
Q. Following your car being· struck on its right rear by the 
Smith car, you went on down the road and struck a stumpY 
A. Yes, sir. 
Q. About 130-f eet from the point of impact i 
A. I don't know just exactly how far. 
Q. Approximately that, is iU 
Mr. Rixey: He said be did not know. 
A. I don't know. 
By Mr. Taylor: 
Q. Five or six car lengths down the street f 
A. It is down the street, yes, sir. 
Q. Come down here just a minute. You were coming down 
Sheppard Street in this way (indicating) Y 
A. Yes, sir. 
Q. And you had gotten over in here when you were hit in 
the rear by the Smith car? 
A. That is right. 
·:·:::·· .. ·:., . {,·,.'.'·.·.' 1 
> 
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page 48 ~ 
Q. And that spun the rear of your car around? 
A. Crossways of the road. 
Q. And then you wc11t down the street and hit 
the stump? 
A. ·when he spun the car around I went into the embank-
ment and kind of pulled to the left of the yards. 
Q. Put an X for the stump t 
A. Over in here. 
Q. You don't know the exact distance from the point of 
impacU 
A. No, sir. 
Mr. Taylor: From the purpose of the record I want to 
introduce this. He has put a. black dot on the south side of 
Sheppard Street indicating the position of the stump which 
he hit, and also we have marked his car as '' C'' and the Smith 
car as "S." 
The Court: It is marked as "Exhibit D-1." 
By ]\fr. Taylor: 
Q. I will ask you again, was it your forward speed that 
carried you into that ~tump rather than the knock you got 
from him, if he knocked your car around as you sayJ 
A. No, sir, I don't tllink so. 
Q·. And it did cost over $700.00 to repair your cart 
A. I think it did. 
Q. And most of that damag·e wns clone-
A. I did not see the bill. 
Q. l\Iost of the damage was done when you hit 
page 49 ~ that stump? 
A. The bigg·est damage, yes, the biggest damages 
was to the front. 
• • • • 
Mr. Taylor: At this time I would like to make a 
page 57 ~ motion. 
Note: The Court and counsel thereupon retired to cham-
bers, whereupon the motion was made, argued and ruled upon 
as follows: 
Mr. raylor: I put Mrs. Dunn on when I did in order that 
she could testify and leave because she was very anxious to 
get away; otherwise, I would have made this motion at the 
~onclusion of the plaintiff's testimony. 
.. 
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17 
There is no question, regnrdless of what evidence tl1is plain-
tiff puts on subsequently to his own testimony while on the 
stand, he could not make out any strong·er case by any of l1is 
own witnesses than he has by himself, his own testimony. He 
cannot ask the Court to disturb what he has said, and it cer-
tainly seems to me that the plaintiff has made out an air-
tight 100% case of contributory negligence ag·ainst himself. 
I properly laid the foundation and I asked him whether any 
other traffic was at the intersection and he said no, the streets 
were dry and visibility was good it was daylight, at a right 
ang-Ie intersection. That was established in the case of 
Remine, et al. v. TVhited, 180 Va. 1. 
page 58 ~ Note : ~I.1he motion was argued by counsel on 
both sides at length. 
The Court: I will overrule the motion. 
1\Ir. Taylor: I note au exception. 
In refusing to sustain the defendant's motion to strike tlie 
plaintiff's evidence, I submit, regardless of what the subse-
quent evidence is, the plaintiff cannot build up any strong·er 
case than he has made out by his own evidence, and I submit 
his testimony shows he is guilty of contributory negligence as 
a matter of law, and also he cannot avail himself of the last 
clear change to avoid the accident, had he looked again be-
tween the time he first saw the defendant's car coming and the 
time he went out into the intersection; that is, had he looked 
before he entered the intersection, by his own testimony, had 
he seen the car coming he could have stopped his car. 
The Court : The motion has been overruled. 
Mr. Taylor: Exception. 
• • • 
page 59 } RALEIGH BENTHALL, 
called on behalf of the plaintiff, having been first 
duly sworn, was examined and testified as follows: 
By Mr .. Rixey: 
• 
Q. Were you riding in the Carpenter car at the time of 
this accident, 
A. Yes, sir. 
Q. Where did you get into the cart 
A. A half block from where we were hit. 
...·,1:.,:.:::1 •. 
·1 
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Q .. On what street did you get in that cart 
A. Chesapeake, I believe; coming from Chesapeake .. 
Q. You got in the car on Sheppard Street Y 
A. That is right. 
Q. Half-way between Sheppard and Helen Streets! 
A. That is right. 
Q. About a half block away from the scene of the accident! 
A. That is right. 
page· 60 ~ Q. Did the car come to a complete stop there t 
A. Yes, sir. 
Q. .And you got int 
A. Yes, sir. 
·Q. Tell the jury how the car behaved, what happened, from 
there to the place where it got hit. 
A. I got in the car.. We took off around ten or fifteen miles 
per hour, and we approached into the intersection, two hun-
dred or a hundred and fifty feet away this station wagon,. as 
we went across, nearly across, he plies into the right-hand 
rear wheel. 
Q. Was the other car you spoke of seeing a station wagon °l 
A. Yes,. sir, I saw that. 
Q. Did you see that station wagon before you were hitt 
A. Yes, sir, a little ways. 
Q. How far away before, when you saw it¥ 
A. Two hundred feet, I will say. 
Q. Did you watch it as it came on and-
Mr. Taylor: Don't lead him. 
A. Yes, sir, we saw him. 
By Mr. Rixey: 
Q. Can you tell the jury how fast he was drivingf 
A. I estimate anywhere from forty-five to fifty. 
Q. Did it slow up any before striking you f 
page 61 ~ A. No, sir. 
Q. Where was Mr. Carpenter's car at the time 
it was struck! 
A. On the right-hand side pretty near across the steet and 
he hit the rear wheel and knocked it catty-cornered, the front 
of the car knocked back to the right and we went into the 
stump. 
Q. What liappened to you when you were struck! 
A. I got this hand broke (indicating}. 
Q. You were hurt Y 
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.A. Yes, sir. 
Q. v.,r ere you thrown anywhere! 
A.. I w.as knocked on top of Mr. Carpenter. 
Q. Did 1\1:r. Carpenter have any control over the cart 
A. Not after we were hit. 
·Q. What happened to the station wagon? 
19 
A. It ended up approximately ninety feet, after hitting us, 
up in :a lady's driveway. 
Q. Is this the gentleman who was driving the station wagon 
(indicating) t 
A. Yes, sir. 
·Q. Did you hear him tnlk to anyone? 
A. No, sir, not one thing only, "Why didn't you all stop!'' 
Q. That is all you he.ard him say? 
page 62 } A. Yes> sir. 
Mr. Rixey: Answer Mr. Taylor. 
CROSS EXAMINATION. 
By Mr. Taylor: 
Q. Mr. Smith was driving the station wagon and was coming 
from your right f 
A. That is right. 
Q. The street was level 1 
A. No, sir, not too level through there. 
Q. No hills, anything like that! 
A. No, sir. 
Q. And the streets come together at right angles t 
A. Cross. 
Q. At right angles Y 






Q. When you saw the car it was two hundred feet away 
going forty to fifty-
Mr. Rixey: Forty-five to fifty. 
A. Yes, sir. J 
20 Sup·reme C'ourt of AppeaI5 oi Vf:rginim. 
T~oo-per C .. 0 .. Ma-,;r .. 
page· 64- ~ By Mr. Taylor: 
Q .. You say that i;s: when you :ffrst saw it f 
.A. .. That fa right .. 
.. ' I 
Q. So :far a:s: you know,. M:r~. Carpenter· did not iee the· car 
until he· got in the intersection i 
Mr .. Rixey:' I 01bject toi that .. 
lly Mr .. Taylor:-
Q. Did Mr. Carpenter do anytMng from the time you saw 
the car until the' time of the accident to indicate he· had seen 
the car? 
A.. The only thing, he was trying to get. across the street 
Then this man hit us1 this man had a chance to get around 
us .. 
• • 
page 66 ~ 
TROOPER C. 0. :MARR, 
Mlled as a witness on behalf of the plaintiff, having been 
first duly sworn, was examined and testified as follows: 
By Mr. Rixey: 
Q. Officer, your name is what, sirf 
A. C. 0. Marr .. 
Q. And you are a State Trooper, are you notf 
A. Yes, sir .. 
Q.. .As I understand, the place where tllis accident occurred, 
at the time was in Norfolk Countv¥ 
A, That is correct.. · 
Q . .And since that time it has been taken into the City of 
Norf'olld 
A. Yes, sir. 
Q. Now, I assume, sir, you did not see the acci-
page 67 } dent Y 
A. That is correct. 
Q .. Row soon after the accident did you arrive f 
A. I expect it was as much as forty-five minutes. 
Q. So, you arrived somewhere around seven-thirtyf 
A- Yes, sir, it was every bit of seven-thirty. 
. ' 
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Q. Please tell what you saw when you got there . 
.A. As to where I found the cars t 
Q. Yes. 
21 
A. I found tl1e Chevrolet Sedan which was operated by Mr. 
Carpenter on a lawn on Sheppard approximately one hundred 
feet past the intersection of Helen Street. The marks from 
that car revealed that it had g'One off the road into an em-
bankment, flat tracks showing the course of the car from the 
street. 
Q. The Carpenter car was against the stump f 
A. Against a stump, it had ronsiderable damage to the 
front. The station wagon· operated by Mr. Smith was on 
Helen Street to the north of Sheppard Street from the inter-
section, the station wagon, I would say, was approximately 100 
feet. 
Q. Now, did you notice any skid mark made by the Smith car 
up to the point of impact 1 
A. No, sir, I could not detect any skid mark from either 
car. There was a heavy rain at the time, just before I ar-
rived. I checked the highway for marks, but was unable to 
detect any. 
page 68 ~ Q. Did you determine the point of impact? 
.A. Yes, sir, according to the debris broken from 
the car. 
Q. Tell the jury where that was . 
.A. \Vell-
Q. Would you like for me to draw a little diagTam t 
A. Yes, sir, if you will, please. 
Q. Now, come down here, please. 
A. Yes, sir. 
Q. Let me see if this is right. This is Chesapeake Street 
(indicating on sketch) f 
.A. Yes, sir. 
Q. The old car tracks used to run on Chesapeake Street 
down to Ocean View? 
A. That is right. 
Q. And here is Sheppard Street which comes in here and 
this is Helen Street (indicating· on sketch)Y Is that right? 
A. That is right. 
Q. Would you mind showing us where the debris wast 
A. This is north (indicating)? 
Q. Towards Ocean View. 
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The debris was in this location, rig·ht about here 
page 69 } (Indicating). 
Q. I take it then, you have placed the debris to 
the east of the center line down Helen Streett 
A. Yes, sir, that is approximately correct, as to the debris. 
Do you want to place each ear? 
Q. Yes. 
A. There was a house on this corner, some up here, and 
the car took a course along here and made a long circle (in-
dicating). 
By Mr. Taylor: 
Q. Which car f 
A. The Chevrolet operated by Mr. Carpenter. The car 
operated by Mr. Smith was parked over here (indicating). 
By Mr. Rixey: 
·Q. Do I understand each car .was approximately one hun-
dred feet from the debrisY 
A. The point of impact-I could determine where the debris 
was, yes, sir. 
Q. And you did not notice any skid mark made by this Smith 
carf 
A. No, sir, no skid marks showing where brakes were ap-
plied. The only thing were tracks where it was soft where it 
had gone across the lawn. 
Q. Return to the witness stand. Did you ask these parties 
how fast they were travelingT 
A. Yes, sir .. I asked Mr. Carpenter how fast he 
page 70 ~ was traveling and he told me he thoug·ht :fifteen 
miles per hour .. 
Q. How about Mr. Smith 1 
A. Mr. Smith told me that he was traveling·, he thought 
approximately thirty miles per hour. That was just a roug·h 
guess on their part. 
· Q. Did yon ask these gentlemen also about whether they 
saw the other carf 
A. Yes, sir, I did, and the statement from both was in 
each other's presence. At the time they stated that they saw 
each other just a minute or two before the impact. 
Q. Now, Officer, in order that there will be no misunder-
standing about it, do you know whether or not-Mr. Taylor 
might be familiar with it-but as I understand, there are some 
stop signs there now, but there were not at the time of this 
accident! 
L Ray Erwin Smith, v. Hurley Carpenter 
'l.' ,·coper C. 0 .. illarr . 
.A.. There are now~ but there was no traffic control whatever 
.at those intersections at the time -0£ the .accident. 
Q. And, of course~ no traffic lights there t 
A. No, sir. 
Q. Do you know what time it staded raining that morn-
ing? 
A. I know-at least, I think it may have been a little misty., 
:and upon my arrival over there, before I reaehed that point 
of the accident, I guess a half hour, it started and it was rain-
ing hard. 
pag·e 71 } Q. I think you said yon arrived three-quart-ers 
of an hour after tlie -accident? 
A. Yes, sir. 
Q. According to tha.t, it wou.ld not .have been raining· at the 
time. Accor<ling to the statement of both drivers, it was not 
xaining until after the accident f 
A. It w.as not~ it started after the accident. 
Mr. Rix.ey: That is alL 
CROSS EXAlUN.ATION. 
By Mr. Taylor: 
Q. It had been raining for a half hour from the time you 
arrived at the :accident? 
A. Approximately a half hour before I arrived. 
Q. It could well be that the Smith car left brake marks ,o.n. 
the street you could uot have seen .du.e to the rain f 
A. That is true. In fact, l\fr. Smith went ·across with me 
and Mr. Carpenter came part of the way, and we looked and 
could not find any tracks. 
Q. He told you he applied brakes before the accident? 
A. Yes, sir, be did say that. 
Q. Mr. Carpenter has testified here today when he was 
:fifty feet from the intersection and looked to the right he saw 
Mr. Smith'.s -car a hundred and fifty .feet away. Did he tell 
you anything like tha U 
page 72 } A. If he did, I don't recall, the two men made a 
statement they saw each .othe.r momentarily before 
the a-0cident happened. · 
Q. Just about the time the ac-cident happened .or a second 
before! 
A. A seeond before. 
Q. Did he tell you he was in the intersection before he :saw 
him? 
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A. Yes, sir. 
Q. Mr. Carpenter told you that, before he saw the Smith 
cart 
A. Yes, sir, he had to be because he said he did not see him 
until momentarily before! 
Q. How far is that stump you put on this plat from the 
point of impact Y 
A .. Roughly one hundred feet. 
Mr. Taylor: For the purpose of the record, I would like 
to introduce in evidence this diagram Mr. Rixey drew. Do you 
want it as a plaintiff exhibit Y 
Mr. Rixey: Yes, sir. 
The Court: I will mark it as "Exhibit P-4." 
Mr. Taylor: For the purpose of the record, the police 
officer has put a mark within the intersection in-
page 73 } dicating the debris which he saw in the street at the 
time he arrived at the scene and also has another 
black circle to the east of Helen Street indicating a stump 
against which the Carpenter car ran after the accident, and he 
outlined in pencil the general course taken by the Carpenter 
car from the point of impact up until the time it hit the stump. 
By Mr. Taylor: 
Q. Did Mr. Smith tell you he was going definitely thirty 
or did he say between twenty-five and thirty, or do you re-
member? 
A. As I recall, he made the statement he was doing ap-
proximately thirty. 
Q. The speed limit there is what! 
A. It is a residential district, twenty-five miles. 
RE-DIRECT EXAMINATION. 
By Mr. Rixey: 
Q. Could yon quote as near as you can the language of Mr. 
Smith, that you are saying he did not see the other car until 
just as he struck, give us his exact lang-uage f 
A. The same statement was made before both, in each 
other's presence, they said they did not see each other until 
practically the point of the impact, just before the 
page 7 4 } point of impact. 
Q. Now, do you recall Mr. Carpenter-or you 
asking Mr. Carpenter about whether or not he had control of 
the car when it went over and struck the stump f 
/ .. !.'{· 
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A. He stated to me-this was all in my car in the presence 
of each other-he stated to me when the right rear of his car 
was struck1 the boy he had just picked up was knocked over 
on him and knocked him against the door and knocked the 
boy down in the seat and on the floor on his foot and his foot 
was on the accelerator and he could not get his foot off and 
he could not get control of the car. 
Mr. Rixey: That is all. 
RE-CROSS EXAMINATION. 
·Q .. Had you ever known .Mr. Carpenter before this accidenti 
A. No, sir, that is the first I bad ever seen either one of 
the g·entlemen. 
Q. You have nothing against Mr. Carpenter at all¥ 
A. No, sir. 
Q.. And have no interest in this case whatever f 
A. No, sir, absolutely. 
By Mr. Rixey: 
Q. You have nothing against Mr. Smith either, have you? 
A. No, sir. 
page 75 ~ By Mr. Taylor: 
Q. Just one more question I may have for gotten 
to ask you. This is a right angle intersection, is it not Y 
A. Yes, sir. 
Q. It is comparatively open 1 
A. Yes, sir. 
Q. And level ground there? 
A. Yes, it is level, yes, sir, but, you know on those small 
narrow roads they do round some. 
Q. Kind of turtle-back? 
A. Very slight. 
Q. The pavement is smooth, except for bumps t 
A. Yes, sir. 
Q. No hillst 
.A. No, sir. 
By Mr. Rixey: 
Q. There is no doubt of the fact that the Smith car struck 
the Carpenter car on the rear of the rear wheel? 
.A. No, sir, that was admitted. 
26 Supreme Ccmrt of Appeals af Virginia 
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Mr. Taylor: Yes, sir,. that is admitted. 
The Witness: That was admitted by Mr. Smith. 
Mr. Taylor: He admitted it here today . 
• • 
page 81 r 
• • • 
Mr. Taylor: I renew my motion made in chambers, and I 
presume your Honor makes the same ruling. 
The Court: Yes, the same ruling, the motion is overruled. 
M:r;Jraylor: To which we except. 
page 82 ~ RAY ERWIN SMITH, 
the defendant, having been previously sworn, re-
sumes the stand for examination in chief, was examined and 
testified as follows: 
By Mr. Taylor: 
Q. Mr. Smith yo.n were driving your car on Helen Street 
north at the time of this accident1 
A. Yes, sir. 
Q. And the speed limit there, I believe is twenty-five. miles Y 
A. Y~s, sir. 
Q. You stated previously you were driving twenty-five to 
thirty, on the stand f 
A. Yes, sir. 
Q. I know yon want to be truthful about this, and can you 
say whether or not yon were closer to thirty miles or twenty-
five miles 7 If you don't know, say so? 
A. I could' not say. 
Q. You may have been going thirty 1 
A. Yes, sir. 
Q. And you may not have been 1 
A. Yes, sir. · 
Q. Is what the officer said today correct about seeing this 
car just before the accident? 
A. Yes, sir. What happened, I was coming up the hig·hway 
to this intersection, and I glanced off to the left and 
page 83 ~ I did not see anything and I g·lanced over here 
(indicating) and when I glanced back there it was. 
That is all it was. 
Q. You were to the right of Mr. Carpenter Y 
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A. Yes, sir, I was ·on his right. 
21 
Q. At the time that the officer got there there was no trace 
of your brake marks left on the street i 
A. I think it was to me, I thougtl.1t I could see some. 
Q. It was raining at the time he .gQt there t 
A. Yes, sir.. 
Q. For about what tiistance would you say yo1.1 applied 
your brakes f 
A. As soon ask I saw that. I would say, like I said before, 
about twenty feet, what I think. 
Q. You were practically upon him as you applied your 
brakes, when you :saw himf 
A. Yes, sir. 
Q. Did you hear Mr. ·Carpenter make any statement to 
Trooper Marr about having seen you.f 
A. Yes, sir. 
Q. What did he say! 
A. He came out with the same thing·, just prior to the im-
p·act. 
Q. Did he at any time tell you or the officer he had seen you 
when he was fifty feet away and you were 150 feet up the 
streeU 
A. No, sir. 
Q. And your estimation to the stump from the 
page 84 ~ point of impact is 100 fectY 
A. Actually pacing it off, to his tir~ marks, it 
came to about at 30 paces. 
Q. You were going to your work? 
A. Yes, sir. 
Q. You did not have to be there at any particular time 1 
A. No, sir. 
Q. Had you had anything to drink at the time? 
A. No, sir. 
Q. As a matter of fact, you were going to do what 1 
A. Go to work. 
Q. What mechanical condition was your car in with respect 
to brakes? 
A. Good condition. 
Q. What year model is itf 
A. 1952 Ford Station wagon. 
Q. There was no stop sign at the ihtersection on the date 
of this accident? 
A. No, sir. 
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CROSS EX4,YINATI0N. 
By Mr. Rixey: _ .. ~~ . . \; . ~- I - • I J 
Q. You heard Mr. Carpenter . .say that he'.asked 
page 85 ~ you why you did not stop and. y.9u said because the 
streets were wet. Did you make any such state-
.ment as thatf : ; - :, 
A. When he got out of the car he was pretty badly shake!) 
.up, and . he. came up to ,me and said. that same question over 
and ove:i; again. · 
· Q. What question.! .. ;.;~ . , -- . : :: ... ,; .) 
A. "vVhy did you not stop f" and a: toldJ1iµi. L coµld not 
stop, in the time I had, I could not. 
\~ . Q. Why, your brakes were not good Y 
A. No, sir, I had g·ood. br~kes. 
Q. Why! .. 
A. The way I saw it, it was raining:. ~ ·:, : :f ~: _:, '.. : ., -~.: 
-r·Q. Itwasinisting·i · ·· · -~· ... , ... G -'·--·- ) .. '.,. 
A. At the time of the impact I had the windshield wipe.t on, 
;and there were water beads on the windshield; and when l'got 
out iJnmediately following the a~cident it was raining. 
Q. You would not say it was raining at the time of the aeci~ 
denU :, 
A. ·No, sir, I was not exactly intereste<l:ih th'e weather. 
Q. So, when he got out he was pretty well shaken· tip, right 
badly hurt! 
A.. I didn't know he was badly hurt. He was pretty shaken 
up. . -
Q. "\Vould you say be knew what he was saying?, __ 
~ A.. Yes, sir. · - · · '' 
page 86 r Q. Would you say he was a little addled Y 
. A. I don't know what you call addled. 
Q. "\Vas he confused! 
A. No, l thought be was just hurt some. 
Q. He seemed to be right much mentally disturbed, ancl you 
-said he kept on asking yon wlii 1you tlid;,not stop.7.., t' 
A. I felt like asking· him the same thing. I should say he 
kept on asking me two or three times. 
Q. There is no doubt you struck him to the rear of his rear 
wheel? 
t· A. No, sir.:'~ . . . . _ , ) 
Q. Don't you think he was justified in wanting, ,to :kndw 
how you happened to run in the rear end of his car, in per-
sisting in asking that question Y 
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A. vVell, sir, looking at it from my point of view, I felt like 
asking the same question. 
Q. It was you who ran into the rear of his car f 
A. Yes, sir. 
Q. And I believe you say you heard him tell the officer he 
did not see you until just prior to the impact? 
A. Yes, sir, words to that effect. 
Q. That is rather a re]ative matter, isn't it; in other words, 
he always claimed he did see you prior to the impact-
A. Yes, sir, just prior. 
Q .. There is no doubt about the fact he said he 
page 87 r saw you before the accident? 
A. Ye~ sir.· 
Q. How long before would depend on his use of the words 
'' just before.'' 1 
A. Yes, sir. 
Q. Did you see the other car at all until right in front of it? 
A. Yes, sir, just before the impact. 
Q. ·what do you mean by "just before the impact," was he 
right square in front of you in the intersection? 
A. No, sir. 
Q. How far was he away? 
A. Looking at it from my car, the distance is, I would say, 
just past my post, is where I saw him. 
Q. That would depend upon whether you had a wrap-around 
windshield? 
A. Yes, sir. 
Q. Did you see him through your windshield 1 
A. I did not see him through the windshield, but through 
this windshield and post (illustrating(. 
Q. You say you were going between twenty-five and thirty; 
that is your testimony now? 
A. Yes, sir. 
Q. The officer said you said you were going about thirty! 
A. Yes, sir. 
page 88 }, Q. I don't believe you have testified as to the 
speed Mr. Carpenter was going. Are you in posi-
tion to state that 1 
A. No, sir, I don't feel I am in position to say, I did not 
see him long enough. 
Q. So, would you say a flash, like the snap of the fingers and 
it occurred? 
A. Not quite that fast, but right on it and then it occurred, 
it was there. 
Q. v.,r as there any other traffic there f 
.--~ 
,;', 
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A. No, sir. 
Q. Why did yon not turn to your left f 
A. Well, I did not see him until he was right there. 
Q. The reason is you did not see him in time to do thatf 
A. Actually, the way the whole thing came about, I was run-
ning on the right-hand side of the road, when the whole thing 
started, and I would not say whether I swerved, or not, from 
the time I hit my brakes until I hit, I was on the side of the 
road, but whether I swerved I don't know, but I definitely 
tried to swerve 7 · 
Q. You never did get on the left-hand side of the road Y 
A. Slightly. In other words, I went from here to the im-
pact, which would put me approximately straddling 
page 89 ~ the center line. 
Q. As you approached the inter~ction you were 
on the right-hand side! 
A. Yes, sir. . . 
Q. The officer also says the debris was left on the right-
hand side! 
A. Yes, sir. 
Q. The dirt, etc. 1 
A .. Yes, sir. 
Q . .And your car was off on the right-hand sidef 
A. Yes, sir. 
Q. So, you may have been on the right-hand side the whole 
time? 
A. Not necessarily. I hit my brakes right there, as it 
looked like, which means I could have straddled the center 
line. 
Q. On the center line Y 
.A. I don't know whether or not. 
RE-DIRECT EXAMINATION. 
By Mr. Taylor: 
Q. Yon say after the accident, at the time you hit you were 
close to the center f 
A. As best I could determine, the whole works 
page 90 ~ happened where the debris was, and where I saw 
him-I must have been slightly over towards the 
center. 
Q. Of what street f 
A. Helen Street. 
By Mr. Rixey: 
Q. I thought you said you did not know. 
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Mr. Taylor: He said he did not know whether or not, 
probably. 
By Mr. Taylor! 
Q. Mr. Rixey asked you if there was any doubt you hit this 
other car in the right rear? 
A. No, sir. 
Q. Who was the driver of the car which ran in front of you? 
A. Mr. Carpenter. 
Q. Is there an.y doubt about that? 
A. No, sir. 
Q. He was the driver of the car which passed in front of 
you before you could stop f 
A. That is right. 
RE-CROSS EXAMIN.ATION. 
By Mr. Rixey: 
Q. Do you assert to this jury you went over on the left-
hand side of Helen Street? 
page 91 } A. No, sir, just off to the center line, .as best I 
could determine. 
Q. You say you ,vent up to the center linei 
A. What I mean is, when I approached the intersection I 
was on the right-hand side, and I saw his car, and from 
where the debris was and where I evidently l1it him, put my 
ear back in the same position, I was approximately straddling 
the center line. 
You claim the way the officer placed the debris, the way 
that debris was distributed, you say you must have been 
straddling the center line? 
A. If that debris is there and I hit it with the front of my 
car and his right rear, it would be on the right rear I hit 
with my right front, to deposit his debris well past my front 
wheels. 
Q. That is an argument you make from what the officer 
found on the street. 
A. Yes, sir, and taking-
Q. You are not asserting as a witness in this case, of your 
own lmowledge as one of the positive facts you went over on 
the left side of the road? 
A. No, sir. 
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By Mr. Taylor: 
Q. "\¥'hat do you assert with reference to the center of the 
road! 
page 92 ~ A. I apparently straddled the center line; there 
is not white stripe there. 
Q. Before the accident you we1·e traveling on what side 1 
A. On the right side. 
Mr. Taylor: That is our case. 
Mr. Rixey: I have nothing furtlier. 
Note: Thereupon the Court and counsel retired to cham-
bers. 
Mr. Taylor: At the end of all evidence, counsel for the 
defendant makes the motion that the plaintiff's evidence be 
stricken on the grounds that by his own evidence of negli-
gence he made out a case of contributory negligence and he 
cannot rise above his own testimony, and for reasons previ-
ously assigned in the original motion. 
The Court : The motion is overruled . 
• • • 
page 95 r 
• • • • 
Thereupon, the Court and counsel returned to the court-
room, the instructions were read to the jury by the Court, 
the case was argued by counsel for each side, and 
page 96 } the jury retired to consider its verdict and re-
turned with the following: 
"We, the jury find for the plaintiff in the sum of $4,000.00. 
(Signed) HOWARD HATHAWAY, III, 
Foreman.'' 
Whereupon, counsel for the defendant then and there 
moved the Court to set aside the verdict as contrary to the 
law and the evidence, which motion was overruled, to which 
counsel for the defendant excepted . 
• • • • 
A Copy-Teste ~ 
H. G. TURNER, Clerk .. 
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Record No. 4500 
[urley Carpenter 
~here was a $4000.00 verdict for plaintiff, 
Curley Carpenter, against Smith. The only 
1.Uestion presented is whether the plaintiff was 
;uilty of contributory negligence as a matter 
,r law. There seems to be little conflict in 
;he testimony, and from Smith's point of view 
;he facts are stated on pages 3 to 6 of his 
>eti tion for a Writ of Error. The evidence 
~rom -the_ 1iia1ntiff 's p,oint of view is stated in 
;he. ~ei;i>lY1---~r1e:r· beginning on page 2. 
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